
 
The Court of justice of the European Union declares the rule of the Spanish 
Inheritance Tax and Donations as contrary to European law 
 
 
 
In its recent judgement of Case C-127/12 on 3rd September 2014, the Court of Justice of the 
European Union (ECJ) delivered an important pronouncement that will affect a significant 
number of taxpayers who, having conformed to Spanish regulations on Inheritance and Gift Tax, 
have met a tax obligation to which they may now be entitled to a refund. 
  
In effect, in the aforementioned judgement, the ECJ states that the current Spanish regulation on 
Inheritance and Gift Tax goes against the principle of free movement of capital, insofar as it 
differentiates between the treatment of tax for EU taxpayers based on whether they are residents 
or non-residents of Spanish territories, which is considered to contravene EU law. The 
consequence of this is the elimination of such discrimination from the Spanish legal system, from 
the entry into force of the above regulation.  
  
In Spain, despite the existence of a State law on Inheritance and Gift Tax, regional governments 
have the authority to assume certain regulatory powers in controlling this tax, under Law 22/2009. 
Many regions have made use of this capacity and have significantly reduced Inheritance and 
Gift Tax for their residents.  
  
The discrimination that the ECJ judgement refers to is that in certain cases involving non-residents, 
up until now, the State regulation has been applied, to the detriment of non-residents , since in 
most cases this has involved a much higher tax burden, and goes against the guiding principles 
of the EU law. 
  
Affected cases: 
 
For illustrative purposes only, the most common cases in which the discrimination that the ECJ 
refers to has occurred are summarised below: 
  
a) Deceased resident in Spanish territory and one, some or all of the heirs or legatees are non-
residents.  
  
b) Inheritances in which the deceased is not a Spanish resident and there are assets and 
entitlements located in Spain.  
  
c) Inheritances in which neither the deceased nor their successors are Spanish residents; but there 
are assets located in Spain. 
  
d) Inheritances in which the deceased is a non-resident and the heir or successor is a resident in 
Spain, with assets located abroad.  
  
e) Donations of property located in Spanish territory awarded to non-residents. 
  
f) Donations of real estate located abroad awarded by non-residents to Spanish residents. 
  
g) Donations of assets and entitlements located in Spain awarded by residents to non-residents. 



 
  
 
Consequences of the ECJ judgment 
  
The main consequence of the judgement is that it has rendered the regulations governing 
Inheritance and Gift Tax invalid regarding the treatment of the cases outlined above, especially 
when a non-resident is involved, or when a Spanish resident inherits or receives a donation of 
assets located abroad. 
  
This means that, according to the aforementioned judgement, the taxpayer is entitled to a 
refund of Inheritance and Gift Tax that has been unduly paid, and should be able to conduct 
administrative proceedings in order for their rights to be recognized. 
  
Proceedings to initiate:  
  
Two different situations must be distinguished: those cases in which self-assessments are not final, 
as more than four years have not passed since payment; and those that are already finalized. 
  
a) Settlements that are not final: 
 
In the case that more than four years have not passed since the tax was paid or the 
administrative settlement has not been finalized, a special procedure for the refund of undue 
amounts paid can be initiated, appealing for the refund of the fees paid plus any interest 
charged for late payment. 
  
b) Final settlements: 
 
In those cases where more than four years have passed since payment or the administrative 
settlement is final, taxpayers will have to initiate special proceedings for financial liability against 
the State. This must be done within a maximum period of one year from the publication of the 
judgement in the Official Journal of the European Union, i.e. before September 2015. 
  
Given the above, it is clear that citizens, whether residents in the European Union or not, must be 
diligent and claim their entitlements as soon as possible. 
  
In the event that any taxpayer requires further information on the topic presented in this article or 
wishes to claim their entitlements, the AGM Abogados team remains at your disposal to examine 
whether we can take advantage of the content of the judgement in your case to claim a refund 
for any unduly paid Inheritance and Gift Tax on your behalf. 
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